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This paper looks at the content and implementation of the commit-
ments to ‘victim assistance’ that have featured in recent weapons
treaties as well as the Safe Schools Declaration. It argues for the
value and necessity of including similar commitments in future
international agreements relating to weapons policy and civilian
protection, and concludes with recommendations to this effect.

The impetus for several recent international agreements to prohibit or
restrict specific weapons or practices in armed conflict has been to
prevent future suffering. Treaties prohibiting anti-personnel landmines,*
cluster munitions? and nuclear weapons® have been agreed with the
intention that there should be no further victims from the use of these
weapons. The Safe Schools Declaration (SSD),* an international
political commitment, aims to prevent both humanitarian harm and the
denial of the right to education from attacks on educational facilities
and the military use of schools.

If prevention is a key goal, those that have already been victimised — or
may be harmed after these agreements, from the remnants of weapons
or other impacts of past actions — also continue to have rights, and
needs, that must be addressed.

The concept of ‘victim assistance’ obligations responds to this fact.
Originating in disarmament law, it features in these four agreements, as
well as Protocol V of the Convention on Certain Conventional Weap-
ons.® It emerged from the demands of landmine survivors for an
international, practical response to the harms and barriers to full
participation in society that they faced following landmine injuries.®

In all these frameworks, the obligation or commitment to provide or
improve assistance to victims on the part of affected states — countries




with victims under their jurisdiction or control — is also accompanied by
commitments by all states to international cooperation and assis-
tance.” This means practically that greater resources and means should
flow to states and communities to support victims as a result of these
international frameworks. Other remedial measures to address past
harm and prevent future harm — such as land clearance — are also inte-
gral and essential to these agreements.

Humanitarian concerns and the suffering of victims were the basis for
the Anti-Personnel Mine Ban Treaty, as well as subsequent international
agreements. A commitment to address victims’ needs and rights for
rehabilitation and reintegration might therefore be considered a logical
and necessary addition to such instruments — and perhaps the
fulfilment of a moral imperative towards those whose experiences were
mobilised for these causes. It can also be considered a useful
mechanism for highlighting and strengthening states’ obligations
towards affected individuals.

International agreements better to protect civilians from certain
weapons or practices can often also leave much of states’ abilities to
wage war intact, whilst challenging particular aspects that cause most
harm. Obligations to better acknowledge and respond to existing harm
should be considered a clear duty, rather than an additional imposi-
tion, in this context.

Nevertheless, the inclusion of victim assistance in international
agreements has been heavily contested at different times by states
(and others), on various grounds. These have included stated concerns
that including victim assistance would create obligations that are overly
onerous or burdensome on some countries; that focusing on assis-
tance by affected states is problematic, for not adequately addressing
the issue of liability or reparation from user states (or individual
perpetrators); and the concern that including victim assistance
obligations could falsely raise expectations among affected individuals
if it cannot be practically implemented.

It is argued here that notwithstanding such concerns, victim assistance
should be considered a duty by states — and it is emerging as a
consistent element of international instruments addressing weapons
policy and civilian protection. Furthermore, victim assistance should be
conceptualised as an obligation to reach the highest possible stan-
dards: even states with fewer resources can take meaningful steps to
implement it and improve policies and provision, particularly with the
assistance of other countries and organisations.

This paper provides an overview of: the development of victim assis-
tance obligations in international agreements; how these have been or
might be implemented in practice; and what implications and lessons
past policy and practice might have for future international frameworks
addressing weapons policy and civilian protection. It argues that victim
assistance commitments are practical and essential to include, both in
principle and for the ultimate impact of these international instruments
for communities affected by violence — even if policy and practice has
so far been imperfect.

THE DEVELOPMENT OF VICTIM ASSISTANCE
OBLIGATIONS AND COMMITMENTS

The concept of ‘victim assistance’ has developed in the sphere of
humanitarian disarmament® and civilian protection as a way to focus
and guide states on fulfilling their obligations towards individuals
affected by armed violence, to ensure these individuals can fully
participate in society.

Though the term may imply a charitable orientation to victims, in the
policy sphere practitioners now understand and refer to victim
assistance as a ‘rights-based’ concept, centred on the recognition of
the agency and entitlements of directly affected individuals, their
families and communities (who are all included in the definition of a
‘victim’). Victim assistance is also seen as grounded in principles found
in the Convention on the Rights of Persons with Disabilities, and
broader human rights law.® For survivor-advocates, the meaning of
‘victim assistance’ has from the beginning been the recognition of their
rights, voice and dignity. '

The first disarmament treaty to include a commitment to providing
victim assistance was the Anti-Personnel Mine Ban Convention (MBT),
concluded by states in 1997. The MBT categorically prohibits anti-per-
sonnel landmines and currently has 164 states parties. The need to
provide greater international resources to landmine victim assistance
was recognised in the Ottawa Declaration that commenced the treaty
negotiation process,* following campaigning by landmine survivors,
with the support of other civil society organisations, the International
Committee of the Red Cross, and many states.'> However, a compre-
hensive obligation on all affected parties to provide victim assistance
with international support was not included in the treaty.

Instead, a wish by states to “do their utmost in providing assistance for
the care and rehabilitation, including the social and economic
reintegration of mine victims” was included in the preamble; and
Article 6(3) of the MBT obliges states “in a position to do so” to
provide such assistance to mine victims, as part of states’ commit-
ments to international cooperation and assistance. According to the
text, such assistance can be provided between states, or through
humanitarian and other organisations.

Though relatively weak, this legal obligation was nonetheless a major
step forward, in recognising commitments to the victims of a prohibited
weapon for the first time. In the Convention on Certain Conventional
Weapons’ Protocol V on Explosive Remnants of War, agreed in 2003,
an almost identical provision for the assistance of the victims of
explosive remnants of war was included — this time with no significant
controversy.” It was adopted by consensus, including by the major
users of military technology that dominate this forum. The victim
assistance provision in the MBT also laid the foundations for work by
states, international organisations and civil society to respond more
effectively to the rights and needs of landmine victims, and led to the
further development of the concept of victim assistance amongst them.

The first Review Conference of the MBT in Nairobi in 2004 resulted in
an Action Plan that developed recognition of the primary responsibility
of affected states to implement victim assistance for their populations
(with the support of other countries and organisations, through the
mechanism of international cooperation and assistance). This is now
core to the concept of victim assistance. This framing of responsibility



derives from: the duties states have towards their people to ensure and
enable the fulfilment of their rights; the structure of disarmament
treaties as instruments concluded between sovereign states (rather
than being centred around the rights of individuals); and the practical
question of who is in the best position in principle to coordinate and
give assistance, which will generally be the state with victims under its
jurisdiction or control.**

This responsibility to provide victim assistance is separate from victims’
or states’ rights to seek reparation or establish liability from those that
have caused harm. Victim assistance does not address this, though it
does not preclude it, and can be seen as complementary to it the
pursuit of a full realisation of victims’ rights.'® The question of including
more ‘user-state’ (or perpetrator) obligation was a point of controversy
during the subsequent negotiations of the Convention on Cluster
Munitions (CCM) and Treaty on the Prohibition of Nuclear Weapons
(TPNW). Some states argued strongly that this type of responsibility
should be given greater prominence on the grounds of justice (as
opposed to the practicalities of humanitarian service provision).
Wording on actions user states are “strongly encouraged” to take in
relation to land clearance (but not victim assistance) is included in the
CCM.*® It is stated in the TPNW that user states have “a responsibility”
to provide assistance to affected states for victim assistance and
environmental remediation.” Two political problems with including
stronger obligations on user states were the absence of some of them
at these negotiations, and the apparent political challenges of
including decisions on liability in such international treaties.

The MBT’s 2005 Nairobi Action Plan also expanded the agreed
understanding of what victim assistance involved beyond the text of
the MBT, to include for example data collection, psychological support,
and requiring age- and gender-sensitive assistance. It further contained
a detailed elaboration of steps that states should take to implement
victim assistance, including integrating victims into the work of the
MBT.* All these aspects, including survivor inclusion, have become
broadly understood as key to victim assistance.

Following the agreement of the Convention on the Rights of Persons
with Disabilities (CRPD) — a process in which many landmine survivors
participated'® — the CCM, which prohibits cluster munitions and
currently has 106 states parties, was adopted in 2008. It has a
comprehensive and detailed obligation on states parties to undertake
victim assistance, contained in Article 5. Survivors again played a key
role in ensuring the inclusion and strength of this provision, with states
agreeing early in the process for the CCM that a separate article on
victim assistance should be part of the treaty.

Solidifying and advancing on the developments made to the concept of
victim assistance under a decade of the MBT framework and consider-
ing the CRPD, the CCM in Article 5: locates primary responsibility for
victim assistance with affected states (alongside creating a framework
of shared responsibility for implementation through international
cooperation and assistance in Article 6); recalls International Human
Rights Law; includes the principle of non-discrimination (against
victims, among them, or between victims and others with similar
needs); and contains detailed requirements for implementation.

These requirements include: assessing needs and collecting data;
taking national steps such as implementing laws and policies,
designating a focal point for coordination, and incorporating victim
assistance into relevant national frameworks such as those dealing

with development, disability and human rights; mobilising national and
international resources and seeking out good practices for implementa-
tion; and ensuring the consultation and involvement of victims and
organisations that represent them. The CCM further requires reporting
on the implementation of the victim assistance commitment, under
Article 7.

The CCM gives an elaborated definition of victim, which includes “those
persons directly impacted by cluster munitions as well as their affected
families and communities,”® and all those who have been “killed or
suffered physical or psychological injury, economic loss, social
marginalisation or substantial impairment of the realisation of their
rights caused by the use of cluster munitions.” The definition of a
‘victim” in this concept of victim assistance responds to people whose
rights have been violated or who have suffered adverse impacts from
the technology or practice being regulated by the international
agreement, and requires this to be rectified.?

Subsequent to the elaborated standard set by the CCM, advocates
attempted to include an obligation to assist the victims of armed
violence in the 2013 Arms Trade Treaty (ATT), with the support of some
states. Though ultimately unsuccessful, the need for victim assistance
is acknowledged in the ATT’s preamble, where states recognise the
“challenges faced by victims of armed conflict and their need for
adequate care, rehabilitation and social and economic inclusion.”?

A victim assistance obligation was included in the 2017 Treaty on the
Prohibition of Nuclear Weapons (TPNW). This represented the first time
a clear and comprehensive obligation towards the victims of nuclear
weapons use and testing was included in an international legal
agreement.?®

The TPNW'’s victim assistance obligation retains the approach estab-
lished in the CCM and replicates core wording, though the TPNW does
not elaborate detailed implementation requirements. The TPNW’s
Article 6 requires affected states to “adequately provide age- and
gender-sensitive assistance, without discrimination, including medical
care, rehabilitation and psychological support,” to individuals affected
by nuclear weapons use or testing, “as well as provide for their social
and economic inclusion,” in accordance with international humanitari-
an and human rights law. A similar framework to previous treaties, of
international cooperation and assistance to support affected states
with implementing victim assistance, is also included in the TPNW’s
Article 7.

Some similar concerns to those expressed twenty years earlier at the
MBT were raised about including victim assistance in the TPNW during
its negotiation. For example, the feasibility and possible burden on
affected states was discussed, as well as the appropriateness of
including such obligations in a prohibition treaty, and issues around
user-state responsibility. Negotiating states managed to sufficiently
resolve these issues by the time of the adoption of the text, developing
a common understanding of victim assistance as an obligation to raise
standards as much as possible within a framework of international
support for affected states, rather than one that could create impossi-
ble requirements. Following concerns raised by some states, under-
standing was also reached that including a victim assistance obligation
on affected states did not in any way affect liability, or negate any
existing agreements by states that had used or tested nuclear weapons
to address the harm they had caused.



Victim assistance has also been referenced and discussed under
international political commitments. In the outcome document of the
second ministerial review conference in 2011 of the Geneva Declara-
tion on Armed Violence and Development for example, states commit-
ted to recognising the rights of victims, and to actions that constitute
victim assistance (though the Geneva Declaration has now wound up
as a political framework ).*

In 2015, a commitment to victim assistance was included in the Safe
Schools Declaration (SSD), under which states have pledged to
“provide assistance to victims, in a non-discriminatory manner” as well
as to collect “reliable and relevant data” on the victims of attacks on
education. The possibility that such a commitment could be too
onerous for affected states was raised during consultations to develop
the SSD, but nevertheless remained in the final text.?®

The legal and political frameworks discussed above are relatively
diverse in their content and intent, but can be linked through a broad
lens of civilian protection and the prevention and mitigation of armed
violence. They can also be linked through the overlapping policy
community of states, international organisations and civil society that
have participated in the development of all of them. These common
threads have meant that over the past two decades the concept of
‘victim assistance’ has gained traction in different policy areas, and
developed in legal and textual terms. The core elements of commit-
ment wording at least are now broadly agreed on and understood by
states and practitioners.

MEANING, IMPLEMENTATION
AND IMPACTS SO FAR

Broadly, the range of activities involved in victim assistance are now
understood within the policy community to include:

x  Assessing needs and challenges through relevant and reliable data
collection;

x  Ensuring the provision of more immediate responses to harm such
as emergency and ongoing healthcare, rehabilitation and psycho-
logical support, as well as broader and longer-term measures for
social and economic inclusion, participation and the realisation of
a range of rights; and

x The development of national implementation structures as well as
international contributions. (This includes by making relevant laws
and policies, ensuring the participation of victims and their
representative organisations, and developing communities of
expertise and practice).

Principles such as age- and gender- sensitivity and non-discrimination
in provision are also key parts of the concept. Its definition of a victim
includes those directly affected by the problem being addressed, as
well as their families and communities. The impacts that victim
assistance addresses are physical, psychological, socio-economic, or
those that generally cause substantial impairment of an individual’s
rights.

Implementing victim assistance commitments can be seen as a way
and means for states to more fully comply with some of their human
rights obligations to people in their countries with support from the
international community, particularly where specific groups of people or
services have been under-resourced or neglected. Implementing victim

assistance can either strengthen, be folded into, or complement
existing provision. Victim assistance has been conceptualised by
practitioners through the lens of the progressive realisation of rights, or
as an obligation to reach the highest possible standards. This means
that even countries with fewer resources can take steps to implement,
particularly with the assistance of other states and organisations.

In terms of what states have so far interpreted their commitments to
victim assistance to mean, what activities they have carried out in
practice, and what impact these have had, the broad picture has been
mixed but with real progress in relation to the two frameworks where
there have been some years of implementation — the MBT and CCM.
This paper cannot give a comprehensive empirical review and evalua-
tion, but some indications based on state reporting and independent
assessments are given below.

In general, the developments in treaty law and associated political
commitments under the MBT and CCM appear to have correlated with
developments and advances in states’ national policies and activities
focused on victims. This has included efforts to involve victims and
their representative organisations in both national planning and
international meetings (including on official country delegations to the
MBT and CCM) - though this participation has not always amounted to
substantial or meaningful inclusion for victims.?® Beyond activities of
policy development and national planning,?” the greatest amount of
practical implementation activity and progress reported by states
parties to the MBT and CCM has related to improving services for
survivors with disabilities in particular.?®

A review of states’ reporting to the MBT’s last Review Conference in
2014 reveals a significant emphasis on the provision of assistance to
persons with disabilities. Reporting on the integration of mine victim
assistance policies and activities with work under the CRPD was also
given considerable attention by states.?® Integrating victim assistance
within broader disability strategies has become recognized as good
practice (as well as a requirement under the CCM). Since the MBT was
agreed, a number of states have succeeded in improving provision to
people with disabilities, informed by and in a way that is mutually
reinforcing with victim assistance.*® In turn, in some cases the
implementation of victim assistance has given impetus to broader
national strategies on disability.*! Some states have been able to make
greater advances in provision than others, depending on factors
including the size of their affected populations and the national
resources available or made available for services.?

For cluster munition victims, since the entry into force of the CCM, the
availability of rehabilitation services for survivors in affected countries
has reportedly increased.®® At the First Review Conference of that
treaty, ten of the thirteen affected states parties reported on actions
that had improved the quality and accessibility of such services.®

Under both treaties, less progress and reporting has been seen in the
areas of psychosocial support and socio-economic inclusion for such
survivors — though some has been documented. These are however
core areas in the agreed language on victim assistance in both treaties,
and were priorities for survivors at the time of the MBT (and CCM)’s
negotiation, given survivors’ focus on their rights, and resistance to
purely charitable or medical models of responding to their needs.

A Humanity and Inclusion (formerly Handicap International) survey of
landmine survivors in twenty-five affected countries after a decade of



the MBT documented a general improvement in the overall picture of
services and policies on victim assistance. This was especially the case
with respect to better emergency and continuing medical care for
survivors, but with psychosocial and economic support services lagging
behind.*® This general pattern of some improvement in services for
victims, with inconsistencies across different types of provision and
between different countries, appears to have continued during the
following decade for victims of mines and cluster munitions.*®

A majority of landmine and cluster munition victims live in lower-in-
come countries, and much reported victim assistance programming
continues to rely heavily on international rather than dedicated national
funding, with implementation often carried out by international or
non-governmental organisations.®” Though carrying clear limitations in
terms of local ownership and sustainability, this might indicate some
implementation of the framework of shared responsibility and interna-
tional cooperation and assistance set up by the MBT and CCM for
victim assistance: affected states parties that have requested and
received support for victim assistance under these treaties have
reported achievements as a result of receiving international funding.®

Nevertheless, resourcing for victim assistance under the MBT and CCM
remains a challenge both nationally (where states’ prioritisation of
resources may impact the level of activity they achieve) and interna-
tionally. In 2017, most affected parties to the MBT did not receive any
direct international support for victim assistance,* and parties to the
CCM reported significant funding shortfalls.*’ In addition, very little
dedicated mine action funding goes directly to victim assistance
projects (around 2% of the total in 2017%), with donors more focused
on funding clearance, and giving general support to implementing
organisations (whereby victim assistance activities might be considered
an outcome of spending).

Some states have reported under the MBT and CCM that their broader
development aid spending has contributed to victim assistance. Such
integration could be positive: ultimately, holistically addressing the
rights and needs of victims will involve countries achieving broader
health, development and rights goals. The non-discrimination principle
could also be served through integrated services (though it should be
noted that, in general, specific victim assistance projects have
enhanced overall provision through targeted interventions, rather than
creating discriminatory provision for victims*?). However, these states
have not necessarily been able to clearly demonstrate that this
spending has had this impact.® It may not be possible or sensible for
donors to fund separate provision for victim assistance when undertak-
ing broad development or healthcare systems support. A reasonable
approach for enhancing victim assistance in these cases however
could be to highlight a requirement to ensure assistance is improved to
victims within these funding agreements.

For mines and cluster munitions, understanding and implementing
victim assistance for the groups of individuals beyond those directly
affected — to include families and communities, who in turn must be
engaged for the inclusion of survivors in society — does not appear to
have advanced as much as other areas. Overall, countries and
agencies have so far focused to a greater degree on the most direct,
tangible needs of survivors — and particularly those with disabilities.
There is room for the implementation of victim assistance under the
MBT and CCM to be expanded in scope, but some real progress and
benefits for victims does appear to have been made.

COMMITTING TO AND IMPLEMENTING
VICTIM ASSISTANCE GOING FORWARD

Victim assistance under the MBT and CCM has faced challenges,
particularly in resourcing, and the range of individuals that reported
activities have reached. Nevertheless, the development of victim
assistance obligations in these treaties has correlated with: the
development of state policies in this area; reported interventions
targeted at victims’ various needs, and improved services; international
cooperation and assistance in the form of funding and programming;
and the development of communities of practice among states,
international organisations and civil society to more effectively address
the needs of survivors.

Progress may be imperfect and incomplete, but including victim
assistance commitments in these treaties has been valuable in
bringing increased focus on to victims’ rights and needs — and in giving
a forum for at least some victims and their associated organisations to
articulate how these should be best addressed. If the obligation for
victim assistance demands that states work to improve provision to the
highest standards that are possible within the limitations of their
means, it is evident that advancements have been made.

For international initiatives focused on civilian protection or addressing
the humanitarian impacts or risks of different weapons, committing to
and implementing victim assistance must be part of a holistic
response. If 15% of a post-conflict population might be considered
victims of armed violence under the definition referred to in this paper,**
and long term rehabilitation and re-integration is key to addressing the
consequences of armed violence, states’ efforts cannot be focused
only on the prevention of future suffering, but on addressing that which
already exists. With no comprehensive international instrument that
responds to victims of armed violence as a category,® it is even more
important that individual agreements continue to highlight victims’
rights and commit to increasing assistance.

The sections below explore how victim assistance might be implement-
ed or committed to under more recently agreed instruments (the TPNW
and SSD) and other emerging issues. Some questions for the future of
victim assistance include: what a ‘rights-based’ approach to victim
assistance might mean in different issue areas, in terms of the
different harms to be addressed; what sets of activities might be most
relevant for responding to these harms, and whether contributions to
broader responses (such as wider development or humanitarian
activities) or targeted interventions (more specifically framed as victim
assistance) will be most appropriate; and how international funding
and other contributions might best support victim assistance through
international frameworks, considering these issues.

Nuclear weapons and toxic remnants of war

As the TPNW approaches entry in to force, states parties will need to
develop a common understanding of what implementing victim
assistance — and international cooperation and assistance to support
it — should mean under the treaty.*® A number of steps will be
necessary to prepare for this, including for countries to more fully
understand: the current global pattern of impact and harm from past
nuclear weapons use and testing; current responses by states and
organisations; and where the gaps in knowledge and provision are.



States parties must then identify what can and needs to be addressed
under the TPNW in terms of physical, psychological and socio-econom-
ic impacts, and the substantial impairment of rights. For example, it
was estimated in 1991 that 2.4 million people worldwide may
eventually die from cancers attributable nuclear testing and the global
and downwind effects of fallout (which may prove to be an underesti-
mate based on more recent understandings).*” States may not however
consider it to be reasonably within the scope of the TPNW to focus on
improving global cancer care through the treaty. On the other hand,
within the most heavily affected states parties where nuclear testing
has occurred, it might be reasonable for states to look in cooperation
at how services could be improved for individuals suffering from health
conditions or disabilities that might be attributable to nuclear weapons.
In some states with affected individuals, services may already be
adequate; in others, further support and activity through the mecha-
nism of the TPNW will be beneficial.

The involvement of affected individuals, communities and their
representative organisations, as well as other experts and agencies will
be necessary in this process of impact and needs assessment, and for
the prioritisation of what states can focus on through the TPNW
framework. Both affected states and donor states who are party to or
have not yet joined the TPNW could be involved in this conversation:
the victim assistance obligation in the TPNW should provide an
opportunity to engage all relevant stakeholders in a holistic conversa-
tion about the current global state of the response to the victims of
nuclear weapons. Parties to the TPNW will primarily take this forward,
but others can support it. The agreement of the MBT, for example, was
followed by a large increase in resourcing to humanitarian mine action,
due to the focus the treaty brought to the issues. Much of this was
contributed by a state not party to the MBT.*®

In contrast to landmine and cluster munition remnants, which cause
immediate and devastating physical injuries from explosions, the
physical health impacts for survivors today of exposure to ionising
radiation from past nuclear testing or use may be more varied, and
emerge at different points in time. For example, the exposure to
ionising radiation of people in the vicinity of a nuclear explosion from
its fallout is understood to cause or be highly associated with certain
cancers, which an individual could suffer from either quite shortly
following exposure or decades after, resulting from damage to their
DNA. Some harm from exposure is also understood to have intergener-
ational effects, with for example higher incidence of miscarriages
amongst exposed parents, and congenital conditions and intellectual
disabilities amongst their children, as well as some evidence of higher
rates of cancers among these children.*® These effects are gendered,
with women suffering greater harm than men from exposure to ionising
radiation, and girls more than boys — with children also suffering more
than adults.*

A ‘rights-based’ approach to victim assistance under the TPNW may
then plausibly include looking at: the rights to health and of persons
with disabilities in countries and populations affected by nuclear
weapons; the level of services that people with conditions associated
with nuclear harm are receiving; and how these might be improved
further, including through international assistance from other states or
international and non-governmental organisations.

Considering how the health/disability side of victim assistance could
be implemented with respect to nuclear weapons intersects with the
broader question of how it could be operationalized for harm from

other sources of environmental contamination from conflict, or toxic
remnants of war.”* In these cases, the chain of causality and scope of
effects can be more complex and less immediately visible than the
impact of explosive weapons on the human body. Comprehensive
evidence of the exact or likely health effects can take many years of
harm and study to emerge.>? This can generate complexities in
conceptualising what the provision of victim assistance should look like
- as well as contestation over whether and what harm should be
addressed in the first place.

One example relevant to conceptualising victim assistance practice in
this sphere has been the US government’s recent approach of
supporting assistance to individuals affected by its use of Agent
Orange and other defoliants contaminated with dioxin during the
conflict in Vietnam.>®

Through USAID development funding, the US has funded health and
disability services, including rehabilitation and economic integration
(training/employment support), as well as community awareness
programmes and work by organisations to support the government of
Vietnam with the development of legal and policy frameworks on
disabilities. This has many resonances with victim assistance practice
under the MBT and CCM. The government of Vietnam also has steering
committee that serves as a focal point of cooperation between
ministries on Agent Orange issues.

The US approach to supporting health and disability provision has
been to support services relating to conditions that might be attribut-
able to dioxin exposure, in areas considered ‘hotspots’ of use —
without requiring individuals’ conditions to have a particular cause.>
This approach is generally consistent with implementing the principle
of non-discrimination in victim assistance, whilst attempting to target
services at victim populations — though victims and others

with similar conditions living outside ‘hotspot’ areas may face
inadequate provision.

Governments’ approaches to providing enhanced healthcare provision,
financial compensation or allowances to individuals affected by nuclear
weapon use and testing have so far varied in how they manage this
issue of inclusion/attribution for the sake of provision or redress, using
indicators such as an individual’s location, time spent in contaminated
areas, and associated health conditions.

The Japanese government has for example based their provision of
financial and medical assistance to atomic bomb survivors (hibakusha)
on an assessment of likely radiation dose and risk, based on a
combination of factors including age, sex and proximity to ground zero
at the time of the atomic bombing, as well as considering a list of
diseases attributable to exposure. Australia provides enhanced health
coverage to individuals who worked on the British nuclear tests in
Australia, entered certain areas within two years of the test, or
patrolled these areas up to 1998. In Kazakhstan (where the Soviet
Union conducted nuclear tests), monthly payments are provided to
those residing within a certain zone, whether the experience health
problems or not. The US Radiation Exposure Compensation Act (RECA)
provides lump-sum pay-outs to individuals who participated in or
suffered effects from being downwind of nuclear tests in the US, based
on their location and time spent in relevant places, and a list of
associated illnesses.>®



Many schemes or laws responding to nuclear harm so far have
addressed individual compensation rather than broader victim
assistance, and required litigation from affected individuals rather than
a presumption of provision. Enhancing provision through a victim
assistance framework under the TPNW would likely benefit from a
broader approach to supporting the improvement of relevant services
in affected areas, rather than requiring individual ‘proof.” A current
example of practice that could be considered relevant as a model of
‘victim assistance’ with international cooperation and assistance for
individuals affected by nuclear weapons testing is the internationally
supported programme to provide enhanced health, social and
economic reintegration services in the Semipalatinsk area of Kazakh-
stan. This has been led by UNDP in partnership with other UN agencies
and funding from the Japanese government.>

Much of the current framework addressing nuclear weapon victims
nationally in different countries has resulted from the long struggles of
affected people, including nuclear test veterans from nuclear-armed
and non-nuclear-armed states, for compensation, recognition and
justice for the harm they have suffered. The current global picture
significantly reflects the success and agency of some of these groups
so far — though has in no way fully responded to their demands, which
also invoke rights to truth and redress (which the concept of victim
assistance does not address).*” The rights and requirements of other
affected populations (particularly civilians and indigenous peoples)
may have had even less of a response. In some countries, there is very
little information at all on what the impacts of nuclear testing might
have been (for example in India and Pakistan). In others, studies of
health and environmental affects have not been officially acknowl-
edged (for example in China).%®

As well as the rights to health and of persons with disabilities, and
rights associated with justice and redress,> the current global pattern
of impact and harm from past nuclear weapons use and testing also
implicates other individual and collective rights.

For example, the TPNW acknowledges the “disproportionate impact of
nuclear-weapon activities on indigenous peoples” — the first time that
impacts on indigenous peoples have been recognised in an internation-
al weapons treaty. In several countries (including present-day Russia,
Australia and the Republic of the Marshall Islands) indigenous peoples
were displaced from their lands either to make way for nuclear tests or
by the dangers posed by contamination. This has led to economic,
psychological and cultural harms, many of which have gone unad-
dressed so far. With respect to the legacy of nuclear weapons and
other toxic remnants of war, implementing victim assistance may be
closely linked in this and other ways with more effectively addressing
environmental contamination and the restoration of property or lands.®°
Parties to the TPNW will need to consider how implementing victim
assistance might engage this broader range of rights.

Attacks on education and
the Safe Schools Declaration

The Safe Schools Declaration is substantially framed around address-
ing harm to education, and students’ right to it — whilst also being
grounded in the more immediate humanitarian impacts and civilian
protection implications of attacks on education and the occupation or
use of educational buildings by parties to armed conflicts.®

Additionally to addressing harms such as to the right to health and
different socio-economic rights, which might be core to victim assis-
tance under other frameworks, restoring and upholding the right to
education might therefore be considered one key part of implementing
‘victim assistance’ under the SSD.

Implementing other areas of commitment within the SSD will be
relevant to this, including ensuring continuity of education and the
restoration of educational facilities during armed conflict, and imple-
menting conflict-sensitive education approaches.® Taking these steps
may involve interventions that address physical infrastructure and
collective goods — such as the rebuilding of schools — as well as victim
assistance that addresses people more directly as individuals.
Initiatives addressing the right to education in emergencies more
broadly might also be considered to contribute to fulfilling the victim
assistance commitment under the SSD. Endorsers of the SSD might
therefore wish to focus on reviewing their contributions to these
initiatives and policies in considering how best to implement the
Declaration and support its agenda.

In line with previous articulations of the concept described above in
this paper, victims requiring assistance within the SSD framework could
also include individuals suffering physical or psychological harm,
socio-economic exclusion or the substantial impairment of other rights
as a result of attacks on education or the military use of schools.
Making relevant assistance available to these individuals might involve
specific programming, if their particular needs resulting from attacks on
education were not well served through existing services.

On the other hand, it might be more effective to ensure that broader
humanitarian, health, civilian protection, development and other
programming in conflict-affected countries or states where attacks on
education are taking place sufficiently address and include victims of
attacks on education, and any specific needs they might have. For
example, the Global Coalition to Protect Education from Attack
(GCPEA) recommends the integration of support to victims of attacks
on education into humanitarian programming (as well as educational
provision), whilst ensuring accessibility and non-discrimination,
including between genders. As with victim assistance under other
frameworks, documentation is a first step for providing assistance, and
can also help to raise victims’ perspectives and involvement.®®

Through either integration into broader services or specific program-
ming, provided nationally or with international assistance, one type of
assistance that might be important to focus on for victims of attacks
on education is psychosocial support. Protracted stress and trauma is
inflicted on students and teachers working in conditions of violence
and instability. But also, education has a known protective role for
children living through armed conflict. Psychosocial support to teachers
and student can help them stay in schools. This, in turn, can support
the right to education.®

Ensuring age-sensitivity in providing victim assistance is evidently
important in considering how assistance can be conceptualised
specifically in relation to attacks on education, and the services and
actors whose contributions may need resourcing. Given the differential
impact of attacks on education on men, boys, women and girls,
gender-sensitivity in the provision of response and reintegration
services will also be key to considering how provision for victims can be
enhanced in the context of the SSD. Providing effective assistance to
victims of sexual and gender-based violence associated with attacks on



education is an important area in this regard, as is the reintegration of
children recruited by conflict parties.®

Overall, considering how victim assistance can be implemented in any
given framework should be an opportunity for states to assess whether
existing provision to victims is sufficiently specific and adequate, and
how gaps can be filled or addressed. It might not necessarily require
the establishment of new structures or streams of work, where these
could unnecessarily duplicate or would not add value to existing
efforts: but committing to victim assistance should lead to states
focusing on raising standards and provision. This will be important for
endorsers of the SSD to evaluate.

Currently there is not a self-identifying community of survivors of
attacks on education, or their representative organisations, involved in
the SSD initiative — though, through organisations that are part of
GCPEA, affected individuals have taken part in the process. Formal
organisational structures or the self-identification of victims as such
may not be necessary to create. Nevertheless, the meaningful
involvement of individuals and communities affected by attacks on
education and the military use of schools in international discussions
should be an objective for countries implementing the SSD. Involving
affected communities in this way is also essential to the effective
conceptualisation and implementation of victim assistance.

Broadening assistance to
victims of explosive weapons

The main body of policy, practice and implementation of victim
assistance so far has related to addressing the rights of individuals
affected by two types of prohibited explosive weapons, anti-personnel
landmines and cluster munitions. International concern has been
growing in recent years around the broader problem of the effects on
civilians of the widespread use of explosive weapons in populated
areas, particularly explosive weapons that produce wide area effects
(from their high explosive yield, inaccuracy or the use of multiple
munitions).5®

States are now moving towards developing an international political
commitment on protecting civilians from the use of explosive weapons
in populated areas. The UN Secretary-General has recommended this
step, as a way to catalyse action on addressing this pressing issue in
the protection of civilians in armed conflict. Over one hundred states
have acknowledged the harm caused by the use of explosive weapons
in populated areas,®” and Austria will be hosting a conference on
‘Protecting Civilians in Urban Warfare’ in autumn 2019, to discuss the
issues and the proposal to develop a political declaration.5®

In this context, there is both scope and an imperative to extend interna-
tional commitments towards the victims of explosive weapons beyond
those to landmines and cluster munitions, or people affected by
explosive remnants. High numbers of people suffer from the destruc-
tion caused by the use of explosive weapons in populated areas,
presenting challenges for short-term humanitarian response as well as
longer-term rehabilitation, reconstruction and reintegration activities. As
with the issues areas discussed above however, the scale or complexity
of the challenges should not detract from the rights of victims, or the
need to include work on addressing these in an international response
to the problems of harm associated with the use of explosive weapons
in populated areas. This response should be consistent with the
principles included in previous agreements focused on responding to

humanitarian harms from weapons, and so must include
victim assistance.

Including a commitment to victim assistance has already been part of
the discourse around a possible new international political declaration
on protecting civilians from explosive weapons. For example, Humanity
and Inclusion (HI) has made a range of recommendations for address-
ing victim assistance in a future declaration, drawing on consultations
with a wide range of expert stakeholders — including victims — and
building on the standards set by the CCM. HI recommends that the
commitments with respect to victim assistance in any future political
declaration should include: ensuring that victims’ basic needs are met
(including safety and shelter); providing for healthcare, rehabilitation
and socio-economic inclusion; and, responding to the specificities of
the destruction and humanitarian impacts caused by the use of
explosive weapons in populated areas, action to address the loss of
homes and livelihoods these practices cause.®’

CONCLUSIONS AND RECOMMENDATIONS

A commitment to victim assistance is becoming an established part of
the provisions that states will include in international agreements on
weapons policy and civilian protection, where these have humanitarian
foundations and goals. If states are to respond holistically to humani-
tarian harms in future similar agreements — by not only preventing
future harm, but also addressing what has already been inflicted on
people — victim assistance commitments must be included. This is
important both for coherence and on principle — and for the practical
impacts that these commitments can have for communities affected by
armed violence.

The picture of implementation and provision of victim assistance so far
may have been mixed. Nevertheless, international commitment to it
has: had value as a means to bring focus on to the ongoing needs and
rights of people affected by armed violence; provided a placeholder for
the inclusion of survivors and their specific interests in international
frameworks that address harms that have been inflicted on them; and,
helped to strengthen provision and build communities of practice
around these specific needs.

Conceptualising and implementing victim assistance involves manag-
ing certain tensions. These include upholding non-discrimination whilst
attempting to bring attention to and improve provision for specific
individuals. Providing comprehensive, non-discriminatory victim
assistance could also ultimately stretch to a very broad range of
activities to improve health, sustainable development and rights for all.
Finding a way to use international frameworks to meaningfully raise
standards and provision through victim assistance commitments,
through identifying what gaps can be addressed and focus can be
brought by these agreements, is the task for states and communities of
practice on these issues.

As outlined generally in this paper, there is a range of ways in which
victim assistance can potentially be implemented on a practical level,
from highly specific programming, to ensuring that the victims of
specific weapons or practices and their particular needs are acknowl-
edged and catered for within broader interventions. Such interventions
may include humanitarian response, development programming,
healthcare, services for persons with disabilities, or other provision.



If the activities that could be interpreted as fulfilling victim assistance
can potentially be wide, it is crucial that the ongoing work of interna-
tional frameworks including it give victims the opportunity to shape
what implementation should best mean in practice, alongside states
and other experts.

Going forward, the following general recommendations are offered to
stakeholders — including states, practitioners and experts (of whom
affected communities are a key constituency):

% Victim assistance should be included in future international
agreements on weapons policy and civilian protection that address
humanitarian harms. Different issues may require different types of
victim assistance response. Nevertheless, future commitments, the
definition of victims, and the structure of state responsibility should
continue to follow or build on the standards and understandings
set by previous agreements. The CCM in particular can provide a
basis, through giving the most detailed elaboration of these
standards, structures and definitions in Articles 2, 5 and 6;

x  Implementing victim assistance should be approached as a way to
bring focus and resources to victims, and improve provision to the
highest possible standards, within an international framework of
cooperation and assistance. This should be engaged with as an
opportunity rather than a burden for states;

x  To ensure that victim assistance activity is meaningful to people on
which harm has been inflicted, the engagement and inclusion of
victims in international discussions and national policy develop-
ment and practice should be a key first step in implementation;

x  The activities that might be prioritised in order to best implement
victim assistance may vary depending on the issue area. In
considering this, and mapping needs and gaps in provision, states
and practitioners could examine which individual or collective rights
have been most affected, as a way to structure their work;

% Victim assistance can and should either be integrated into or
contribute synergistically to broader sustainable development,
humanitarian or human rights activities and objectives. Where
victim assistance is covered by broader interventions, mechanisms
to ensure that victims’ rights will be addressed and the specific
requirements of victims should be highlighted. Where specific
programming is being considered, the issues of whether and what
new structures might be necessary should be reviewed to avoid
duplication;

x In relation to the above, in funding or otherwise resourcing victim
assistance through agreements between states, to international
organisations or civil society, donors should ensure that more
general support will cover victim assistance (though mechanisms
such as specifying this in agreements), and that more specific
funding is integrated effectively in to the broader context.
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